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QUESTIONS PRESENTED 


In the opinion of the appellant, the following questions 
are presented: 


Le Whether an arrest without a warrant is legal when based 


solely upon the arresting officer's having heard a lookout description 


for a Negro male wearing a dark coat and dark pants. 

2. Whether witnesses can identify beyond a reasonable doubt 
a defendant whose face they had seen only momentarily from a distance 
of three or fifteen feet in 2 moving car through the left rear glass 
window to the front right seat and again from an wnascertained distance 
during a short and unsuccessful foot chase through a field. 

3. Whether a search without a warrant is justified: where 
the car in which stolen property was transported is immobilized and 
under complete control of police. 

4. Whether testimony of cost two and four years before a 
larceny is sufficient to establish present value of stolen property. 

5. Whether a very generalized instruction as to the in- 
ference of guilt from possession of recently stolen property is 
sufficient and whether, when the defendant does not take the stand, 
the court erred in instructing the jury that a defendant's testimony 
could rebut the inference. 

6. Whether the ccurt should have declared a mistrial as a 
result of a non-responsive answer of a policeman in cross examination 


indicating that evidence was suppressed. 
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On December 8, 1965, at 1:50 P. M., the three appellants 
were riding in the front scat of an automobile. Norman was in the 
middle (Tr. 52, 101, 138, 139, 214, 243, 246). While the car was 
moving in the 4500 block of Fort Totten Drive, in the District of 
Columbia, police officcrs Doyle and Schlorb of the 12th Precinct 
followed in a marked police car (Tr. 51, 52, 157). Both officers 
saw that a television set was in the trunk of the Norman car. The 
trumk was two and a2 half to three feet open. (Tr. 60, 73, 97). 

The Norman car slowed down to 15-20 miles per hour but did 


not stop at the stop sign at Hawaii Avenue and Fort Totten Drive (Tr. 


101, 145, 153). Immediately thereupon, Schlorb, who was operating 


the scout car, sounded his siren and ¢rove almost abreast, but two 

feet toward the rear and three cr fifteen feet away from the Norman 

car (Tr. 72, 97, 100, 103, 115, 137, 145, 146, 147, 151, 213, 237, 244). 
The left front window of the Norman car may have been open, but the 
left side window was closed (Tr. 146). At this moment, the three 

men in the Norman car turned their heads to the left (Tr. 56). Both 
police saw in this two or three seconds, the feces of the three men 

(Tr. 56, 58, 116, 137, 139, 153, 213). 

The Normen car drove off at high speeds of up to 70 miles 
per hour, immediately (Tr. 53, 54, 137, 140, 147, 213, 236). The 
police cruiser followed closely behine for four blocks (Tr. 148, 149) 
and was 60-100 feet behind when the Norman car entered a driveway at 
201 Taylor Street, N. W., and crashec into a tree (Tr. 53, 54, 72, 105, 
106, 139, 140, 150, 151, 236). The auto was disabled and could not 
be driven (Tr. 112, 150). Norman remained in or at the car but his 


comp@nions fled on foot (Tr. 58, 59, 72, 213, 236, 246). During the 


pursuit an? immediately after it, Doyle broadcast a radis lockout 
(Tr. 121, 151, 152), which was heard to be garbled but with a. des- 
cription as follows "The lookout was that one subject approximately 
25 to 30, wearing a long light cclored trench coat. The other sub- 
ject was to have had a dark coat and dark zants, both Negro males." 
(Tr. 121, 172, 175, 180). 
Within eight minutes of the crash and pursuant to the look- 

out (Tr. 74), Officer Krause arrested O'Bery about two-fifths of a 
mile from the crash (Tr. 64, 78, 141, 163, 172, 173, 177). Officer 
Matthews, in response to the lookout, apprehende2 Washington at a 
different location estimated by one government witness as one block 
from the crash and by another government witness as a nile or less 


from the crash, about eight minutes after the crash (Tr. 72, 63, 158, 


165, 167, 168, 169). When arrested, O'Bery had a light trench coat. 


Washington had a "light green corduroy coat" on. (Tr. 104). The lcok- 

out was for someone fleecing a traffic accident (Tr. 175). There 

was no testimony that Washington was cut or bruised, and when. arrested 

he was walking in the rear of a "study for the religious". (Tr. 169). 

He appeared to be cut of breath an’ was sweating and was flushed (Tr.169). 
Deyle and Schlorb tcok O'Bery and Washington from the 

custedy of the officers who hac apprehended them end vent with the 

defendants to the point of the collisicn (Tr. 62, 155, 157, 156, 162, 165, 

170, 173, 174, 247). Subsequently, Schlorb, O'Bery and Washington were 

taken with the Norman car to Precinct 12 Station House (Tr. 127, 143, 

171, 162). The interior cf the car was searched (Tr. 127). In or 

around the automobile or in the large console phonograph found on the 

rear seat were records labled with the name of Alwyn Johnson, 4605 N. 


Capitol Street, to which address Norman was taken (Tr. 43, 65, 113, 114, 


125, 126, 132, 134, 206, 241, 242, 247). Subsequently, Thomas 
identified the property as his an? established that a burglary had 
occurred that day at his house (Tr. 43, 65, 113, 114, 125, 126, 132, 
134, 206, 241, 242, 247). 

At approximately 4:00 P. M., the three appellants were booked 
for housebreaking (Tr. 73). 

Norman told police and testified he had never seen either 
O'Bery or Washington (Tr. 79, 247) until they were brought to the 
scene of the crash. He said he had been ¢eriving with two men known 
to him only as John and Pete and that they had brought the furniture 


from an alley near, the Johnson residence to his car, which furniture 


he was carting for a fee. He said he believed Pete anc John's story 


that the furniture belonged to them (Tr. 226). 


STATEMENT OF POINTS 

1. Identification of the defendant was not established beyond 
a reasonable doubt and the trial court's instructicn as to identification 
was error. 

2. Appellant was convicted on the basis of evidence obtained 
as the result of an unlawful arrest, search and seizure. 

3. The trial judge's instruction as to the permissive in- 
ference of guilt due to possession of recently stolen property was too 
general and insufficient and, in its effect, erroneous. 

4. The court should have declared a mistrial or cautioned 
the jury after a policeman testified unresponsively under cross-examina- 


ticn that there had been a hearing on suppression of evidence. 


5. it is not sufficient to use two and four year old 
cost figures to determine the present value of a television set and 
a phonograph, but some evidence cf present market value must be pro- 
duced. 

SUMMARY OF ARGUMENT 

Appellant was convicted on the basis of (1) an illegal 
arrest made without a warrant by a police officer who heard a broadcast 
lookout description that could have applied to thousands of citizens, 
(2) on an identification made as a result of that improper aecse and 
(3) under circumstances that themselves are at best vague and indefinite. 
The trial judge instructed the jury as to motive of witnesses in such 
terms as to prejudice the appellant. The appellant was held without 
probable cause that he had committed any offense but rather was arrested 
for leaving the scene of an accident after an automobile in which he 
was merely a passenger had passed a stop sign and sped on with a tele- 
vision set in full view and in broad daylight but which police for 
unexplained reasons said might have been the result of a burglary. 


Appellant was convicted on the basis of evidence seized without a warrant 


and without any special circumstances that would indicate that it would 


have been impractical or imprudent for police to have obtained a warrant. 
Appellant was in effect arrested for investigation and was not booked 
until perhaps three hours later, and not until police had finally 
discovered that the property transported was in fact the fruit of a 
burglary. He was convicted of grand larceny despite the fact that the 
only evidence of value was cost figures when the instruments were pur- 


chased two and four years previously. The jury was instructed only 


generelly as to the inference that might be drawn from possession of 


recently stolen property despite very unusual circumstances as to 


defendant and the judge's instructions moreover could have indicated 


to the jury that defendant would have been better off if he had taken 
the stand to rebut it. The court permitted to stand in evidence an 
unresponsive and perhaps prejudicial statement that there had been a 
hearing to suppress evidence. 
ARGUMENT 
ne 


Identification of the defendant was not established 
beyond a reasonable doubt. 


With respect tc this point, appellant requests that the court 
read the Statement of the Case provided in this brief. 

The prosecution evidence identifying the defendant with the 
crime is as follows: 

On a winter early afternoon, from a distance of three or 
fifteen feet on the side and two feet from the rear, in automobiles 
moving at a speed of fiftcen to twenty miles an hour, over the span of 
met more than three seconds, through a glass wincow and across two other 
men, two policemen see the defendant. The trunk of the appellant's car 
is open with a television set inside and a large phonograph is on its 
rear seat. 

Then, at the time of the crash, while the police car was 60 
to 100 feet away, and moving, and while Pete is leaving the car and 
while he runs helf way across a field with the policeman in a futile 
pursuit, the policeman sees the defendant. 


It is submitted that the policemen could not have definitely 


identified the defendant beyond a reasonable doubt. In writing on 
this point in Gregory v. United States (U.S. App. D.C. No. 19599 
(1966) ), this court stated: "An identification instruction alone 
will not, of course, obviate the danger." 

A general identification instruction was given by the trial 
judge, but it could not cure the deficient icentication of the defen- 
dant. The purported identification of Washington was more indefinite 
than in Gregory, supra, than in Jones v. United States, U.S. App. D. C. 
No. 19,541 (1966), or Salley v. United States, 353 F. 2d 877 (1965). 

Appellant Washington adopts the argument of appellant O'Bery 
in his brief on the point St/etalenctne instruction as to motive of 
witnesses. 

II. 
Appellant was convicted on the basis of evidence 


obtained as the result of an unlawful arrest, 
search anc scizure. 


Please see Statement of the Case in this brief. 


It is, of course, axiomatic by now that if a defendant is 
arrested illegally, evidence obtained es a result of that arrest is 
tainted. U.S. Constitution, Fourth Amendment, Bynum v. United States, 
262 F. 2¢ 465, U.S. App. D. C. (1958). The circumstances in this case 
to which that principal should be related are these: 

Appellant is arrested probably at least five blocks and 
perhaps more than a mile from the point where a furniture-laden automo- 
bile passed a stop sign, the only effense known by police to have been 
committed. Appellant is arrested on a police lookout saying a suspect 
is wanted for fleeing the scene of a traffic violation, but he is no 


more than a passenger in the automobile. The lookout identifies the 


fuctitive cnly ess - ees melo, worrtas 

Appellant is a Negro male and at the time he was wearing an olive 
green coat, perhaps a light green coat. He is walking when he is 
arrested. 

The lookout does not add to the "collective information" that 
police have on this case. (See Item I of Argument, supra, for all the 
information police have.) James E. Smith v. United States, U. S. App. 
D. C. No. 19,186 (1966) and Samuel J. D. Williams v. United States, 

308 F. 2d 236 (D. C. 1962). 

So far as the arresting officer knew, the collective knowledge 
of the police department as to appellant was that there was a fugitive 
from a traffic violation and that the fugitive was a male Negro wearing 
dark clothes. It is clear this was a dragnet lookout and surely not 
specific enough to support an arrest. 


However, the police contend that this was a detention and 


mot an arrest. Henry v. United States, 361 U.S. 1959, Bowling v. United 


States, 122 U.S. App. D. C. 25 (1965), Coleman v. United States, 111 

U.S. App. D. C. 210. Assume arguendo that this was the case. The 

next phase of the detention or arrest occurred when Doyle and Schlorb 
took the defendant into custody. Their collective knowledge about the 
defendant's identity has been described, and consisted of fleeting 
glances. Another factor was a visible television set in an open car 
trunk. It is common knowledge that such sights are every day occurrences 
in Washington. It is submitted that this is not probable cause for an 
arrest. Flight is an added factor, but the only testimony is that police 
believed that a housebreaking "possibly" had occurred and that there were 


a number of traffic violations where, at the most, defendant was a 


witness. 

Police perhaps realized at this point that they had ‘no basis 
for a criminal charge against the appellant. He was held without 
charge for some three hours while police investigated to disccser that 
the television set and the other property in the car had indeed been 
stolen. The cases which have provided the parameters for Levall arrests 
without warrants but with probable cause do not encompass such an 
arrest as weak as this. Smith v. United States, 118 App. D. C. 235, 
238 F. 2d 270, 273 (1964); Smith v. United States, 103 App. D. C. 48, 
254 F. 2d 751 (1958); Alberty v. United States, 162 U.S. 499 (1896). 


The words cf this court in Gatlin v. United States, 117 


U. S. App. D. C. 123, 326 F. 2d 666 (1963), could apply with small 


modification to this case: 


“Gatlin's arrest was without probable 
cause. It was en arrest for investigation. 
The only evidence on which the arrest was 
predicated was the fact that there was 
a rebbery, that one cf the robbers was a 
Negro wearing a trench coat, that a Negro 
man fled from a taxi, and that Gatlin, a 
Negro man, was observed walking down the 
street a mile and a half from the robbery 
wearing a trench coat. This is not the 
type of evidence that would justify depri- 
vaticn of liberty... 


"The manner in which Gatlin's arrest 
was handled by the police clearly demon- 
strates that it was one for investigation. 
He was not told the crime for which he was 
arrested. He was not taken to a precinct 
station to be booked..." 


See also, Wrightson v. United States, 95 U.S. App. D. C. 390, 


222 F. 2d 556 (1955), Gregory v. United States, U. S. App. D.C. No. 19599. 


If the recognition of Washington by the police was sufficient 
te place him as a passenger in the automobile, what then? He is at 
the most a passenger near to, but not controlling,goods discovered 
later to be stolen but which at the time police had no justifiable 
reason to believe were stolen. 

Appellant Washington adopts the position of appellant O'Bery 
that the search of the automobile and the seizure of the property 
within it was illegal as to all defendants. Appellant Washington 
adopts the argument of appellant Norman that it was illegal as to 
appellant Norman (pleese see their respective briefs). 

Tit. 

The trial judge's instruction as to the permissive 

inference of guilt due to possession of recently 


stolen property was general, insufficient and in 
its effect error. 


Please read the instruction to be found on page 335, et seq. 


of the transcript. 

This instruction was completely general and no attempt was 
made to relate it to the facts of the case. On this point, Chief 
Judge Bazelon recently stated: 

"  . . courts have long recognized the 

dangers of inferring guilt sclely from possession 

of stolen zoods and the need to instruct the jury 

carefully and fully, tailoring the charge to the 

facts of the case." (dissent, Rivera v. U. S., 

U.S.C.A. No. 19,528 (1966) ). 

In Barfield v. United States, 229 F. 2d 936 (5th Cir. 1956), 
the court said on this point: 

"Tt is the possession which is crucial 


to the whole case. Here the jury had no guide 
as to what constituted possession. On both these 


‘points in a reenrd of this character, we think 
the Trial Sucre must take great pains to make 
certain that the jury understands what is re- 
quirec to be pessession as well as those factors 
which they must take into account to determine 
whether there can be a rational inference." 


The trial judre in the instant case could well have: led the 
jury to believe that defense testimony was needed to rebut the inference. 
He said: 


"Nor if you do craw the inference, are you re- 
quired, that is that particular basis alone, to find 
the defendants cuilty, although you may “vo so in 
your discretion. If the defendant or the defendants’ 
explenation of his or their possession of the property 
is in your opinion truthful, if it is consistent, 
if it is presented to yeu te your satisfaction, and 
if it is not contradicted, then it is the same at 
all times, it remains the same at all times, then 
the possessicn vy the defendant or the defendants 
ceases to be a basis for an inference of cuilt. 


"But if it is not explained to your satisfaction, 
you are permitted but not required to find or te infer 
that the defencant or the defendants were cuilty of 
the theft in question.” 


This instruction would appear to put the burden on the defen- 


dants to disprove the inference where appellant Washinston and O'Bery 


did not testify. This instruction virtually compels all defendants to 


take the witness stand. 


1 


The weakness of the inference that coul“ be ‘irawn in this 
case is comparable to that of the defendant Paul E. Vaughn in’ Vauchn v. 
United States, 121 U. S. App. D. C. 9, 347 F. 24 793 (1965), decided 
by this Court, which said in reversing as to him: 


"It is true that about an hour after the 
robbery in another part of the city, Paul 
Vaughn was with the other three appellants 
in the same automcbile the other officer had 
seen speeding away from a point near the scene 
of the crime . .. . Nor was Paul's presence in 


"the car at the time cf the arrests 
sufficient, we think, to show that he 
was in possession of the recently stclen 
articles here involved." 

Iv. 
The court should have ceclared a mistrial or 
cautioned the jury after a policeman testified 
under cross-examination that there was a 
hearing on suppression of evicence. 


Appellant Washington adopts the arsument on this point as made 
by appellant Norman on pages 33-35 of his brief. 
Vv. 
No evidence of present value was introduced as 
to the stolen property to determine whether it 
was worth more or less than $100.00, the divicing 
line between gran¢ larceny and petty larceny. 

The jury received no evidence of the value of the stolen 
property other than the statement from the owner that the television 
set was purchased in 1963 for $229.00 and the phonograph was purchased 
in 1961 for $299.00. There were also some phoncgraph records of un- 
ascertained value. 

No evidence of condition or present market value was pre- 


sented. Without such evidence the jury could only speculate as to 


value, and could not justify its verdict cf granc larceny. See Jewell v. 


State, 139 A. 2d 708; United States v. Wilson, 284 F. 2d 407 (4th Cir.1960). 


It is submitted that the identification of the defendant 
Washington was inadequate for the jury to heve fcund beyond a reasonable 
doubt that he was involved in the crimes here alleged. The evidence 
upon which he was convicted was seizec withcut legal justification and 


without a warrant. His arrest was without probable cause. The evidence 


of his possession cf recently stolen property was singularly weak 


and the jury was inadequately and improperly instructed as to the 
inference permissible under the circumstances. In view of the above, 

the appellant Washington urges that the Court vacate the judgment against 
him and enter a judgment of acquittal. Short of that, it is urged that 


there be a reversal and a new trial. 
Respectfully submitted, 
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